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STATEMENT OF THE ISSUES

I. Whether the juvenile court erred by finding the consent to
terminate H.G.’s parental rights was statutorily sufficient.

1L Whether the May 18, 2018, motion to withdraw consent for
termination of parental rights was untimely.

III.  Whether the juvenile court was correct when it found that the
consent to terminate H.G.’s parental rights of the children K.D.
and J.D. was not obtained by fraud or coercion.

v




STATEMENT OF THE CASE

[41] This appeal is from the Findings of Fact and Order (“Order”) denying motion
to withdraw consent to termination of parental rights. (File 18-2017-JV-00093, Register
of Actions at Index 176)?. The Order denied H.K.L. n/k/a/ H.G.’s* motion to withdraw
her consent to terminate her parental rights of the children K.S.D. and J.S.D. (Id.) The
Notice of Appeal in this matter was filed on June 27, 2018. (Doc. 182).

STATEMENT OF THE FACTS

[92] The State adopts the juvenile court’s Procedural History and Factual Findings
from its June 21, 2018, Juvenile Findings of Fact And Order Denying Motion To
Withdraw Consent To Termination Of Parental Rights for its statement of the facts. (See
Order at 9 2-15).

JURISDICTIONAL STATEMENT

[93] Appeals shall be allowed from decisions of lower courts to the Supreme
Court as may be provided by law. N.D. Const. art. VI, § 2. Pursuant to constitutional
provisions and the North Dakota Century Code, this Court has jurisdiction over this
appeal under N.D. Const. art. VI, § 6 and N.D.C.C. § 27-20-56. North Dakota Century
Code provides, “An aggrieved party, including the state or a subdivision of the state, may
appeal from a final order, judgment, or decree of the juvenile court to the Supreme Court
by filing written notice of appeal within thirty days after entry of the order, judgment, or

decree . ..” Id.

I File 18-2017-JV-00093, Register of Actions, hereafter “Doc.”.

2 Filings in the two above-referenced cases are generally the same. Therefore, unless
specifically indicated for each case, reference is made to the docket number in Case
number 18-2017-JV-00093.

3 H.K.L. n/k/a H.G. hereinafter referred to as “H.G.”




STANDARD OF REVIEW

[94] On appeal, findings of fact are not overturned unless they are clearly
erroneous. N.D.R.Civ.P. 52(a). “A finding of fact is clearly erroneous if it is induced by
an erroneous view of the law, if no evidence exists to support the finding, or if, on the
entire record, we are left with a definite and firm conviction a mistake has been made.”
Inre T.A., 2006 ND 210, q11, 722 N.W.2d 548 (citation omitted). “On appeal, the
complaining party has the burden of showing that findings of fact are clearly erroneous.”

Inre AK., 2005 ND APP 3, §7, 696 N.W.2d 160, (citing Striefel v. Striefel, 2004 ND

210, 98, 689 N.W.2d 415).

[15] Additionally, the reviewing court shall “[give] appreciable weight to the
findings of the juvenile court.” N.D.C.C. § 27-20-56(1). A trial court’s findings of fact
are presumptively correct, and on appeal we view the evidence in the light most favorable
to the findings, without reweighing the evidence or reassessing credibility if there is
evidence supporting the findings. Id. Because it has the opportunity to observe
witnesses, it is the province of the trial court to weigh the testimony and determine the
credibility of witnesses and determine the facts. Hill v. Weber, 1999 ND 74, § 12, 592

N.W.2d 585; Hendrickson v. Hendrickson, 553 N.W.2d 215, 221 (N.D. 1996); State v.

Toepke, 485 N.W.2d 792, 795 (N.D. 1992) (credibility of witnesses is to be determined
by the trial court which has the opportunity to observe their demeanor and presence in

court).




LAW AND ARGUMENT

[76] The relevant statutory proceedings for termination of parental rights are
found under North Dakota Century Code section 27-20-45:

1. The petition must comply with section 27-20-21 and state
clearly that an order for termination of parental rights is
requested and that the effect will be as stated in section 27-
20-46.

5. If a petition for termination of parental rights is made by a
parent of the child under this section or if a parent consents
to termination of parental rights under section 27-20-44, that
parent is entitled under section 27-20-26 to legal counsel
during all stages of a proceeding to terminate the parent and
child relationship.

6. Subject to the disposition of an appeal, upon the expiration
of thirty days after an order terminating parental rights is
issued under this section, the order cannot be questioned by
any person, including the petitioner, in any manner, or upon
any ground, including fraud, misrepresentation, failure to
give any required notice, or lack of jurisdiction of the parties
or of the subject matter, unless the person retained custody
of the child.

N.D.C.C. § 27-20-45.

L The juvenile court did not err by finding the consent to terminate
H.G.’s parental rights was statutorily sufficient.

[47] In response to Appellant’s argument that the juvenile court erred by finding

the consent to terminate was statutorily sufficient, the State adopts Y 18-24 of the

juvenile court’s June 21, 2018, Juvenile Findings of Fact And Order Denying Motion To |
Withdraw Consent To Termination of Parental Rights for its statement of the facts. (See

Order at §9 18-24). On this issue, the Order speaks for itself—it’s statutorily sufficient.




The State would additionally note the juvenile court’s on-the-record statements and

reasoning on this issue:
I find that both Petition and the Order of this Court
terminating your parental rights very clearly reference the
termination of parental rights provisions under the
deprivation proceeding, and there’s no doubt in my mind the
caption on your Consent is the same caption in this case. So
to argue that this could be a consent for adoption or a consent
under a guardianship just doesn’t carry weight.
I think you knew what Consent you were signing. You may
have been sad about signing that, but I believe that it was a
voluntary consent, as the Court previously found when
Judge McCarthy made that determination.

(Tr. at 37-38).

[18] Appellant’s argument that the juvenile court erred by finding the consent to

terminate was statutorily insufficient is incorrect, and the Order should be affirmed.

IL. The May 18, 2018 motion to withdraw consent for termination of
parental rights was untimely.

[99] On March 27, 2017, the State filed a petition to terminate H.G.’s parental
rights. (See Doc. #2). On May 22, 2017, Respondent consented to terminate her parental
rights. (See Doc. #45). On June 8, 2017, the juvenile court issued its Judgment
Terminating Parental Rights. (See Doc. #93). Almost an entire year later, on April 20,
2018, Appellant sought to withdraw her consent and have the children returned to her
custody. (See Doc. #155). Appellant filed a second motion to withdraw her consent on
May 18, 2018. (See Doc. #167). The State resisted these motion and requested that the
Court deny Respondent’s request to withdraw her consent to terfnination of her parental

rights as Appellant’s motion was untimely. (See Doc. #158, #171).




[910] Upon the expiration of thirty days after an order terminating parental rights
is issued, the order cannot be questioned by any person, in any manner, or upon any
ground, including fraud, misrepresentation, failure to give any required notice, or lack of
jurisdiction of the parties or of the subject matter, unless the person retained custody of
the child. N.D.C.C. § 27-20-45(6). That thirty day window has long since passed.
Therefore, Appellant could not have moved to withdraw her consent to terminate parental
rights on April 20, 2018, nor on May 18, 2018.

[911] The North Dakota Supreme Court has addressed withdrawal of consent in a
termination of parental rights proceeding. In B.R.T., the mother contended that she
should be allowed to withdraw her consent to the termination of parental rights because

the child’s adoption was not yet final. B.R.T. v. Exec. Dir. Of Soc. Serv. Bd. N. Dakota.,

391 N.W.2d 594, 599 (N.D. 1986). In that case, the mother relied upon 25 U.S.C. §
1913(c), which provides:

In any voluntary proceeding for termination of parental

rights to, or adoptive placement of, an Indian child, the

consent of the parent may be withdrawn for any reason at

any time prior to the entry of a final decree of termination or

adoption, as the case may be, and the child shall be returned

to the parent.
25 U.S.C. § 1913(c). Although a final decree terminating parental rights had been
entered, because there had been no final decree of adoption entered, the mother asserted
that under the statute she still retained the right to have the child returned to her. Id. The
Court disagreed, stating that § 1913(c) did not allow the mother to withdraw her consent

after the order terminating parental rights became final. Id.




[912] In the case before the court, the same principle of law applies. Appellant’s
thirty days to withdraw consent expired well over a year ago. Accordingly, this Court
should affirm the lower court’s Order.

[413] In addition, the State adopts the juvenile court’s reasoning in its Order
regarding this issue:

Because H.G.’s Second Motions to Withdraw her Consent

to Terminate Parental Rights are untimely, they are barred
by N.D.C.C. § 27-20-45(6).

Specific statutory provisions control over general
provisions, absent a manifestation of legislative intent to the
contrary. Rocky Mountain Steel Foundations, Inc. v.
Brockett Company LLC, 2018 ND 96, § 11, 909 N.W.2d
671; Van Raden Homes, Inc. v. Dakota View Estates, 520
N.W.2d 866, 868 (N.D. 1994) (citing, in part, N.D.C.C. § 1-
02-07). N.D.C.C. § 27-20-45(6) is a specific state whereas
N.D.R.Juv.P. 16(a) is a general statute. There is no manifest
legislative intent that N.D.R.Juv.P. 16(a) should prevail over
N.D.C.C. 27-20-45(6). Therefore, H.G.’s Second Motion in
both the above captioned cases is barred because it is beyond
thirty days after both the May 22, [2017] Order
Acknowledging her Consent and the June 19, 2017
Termination Order.

(Order at 4 25).
[14] Accordingly, for the foregoing reasons, Appellant’s argument that the May
18, 2018, motion to withdraw consent for termination of parental rights was untimely,
and the juvenile court’s Order should be affirmed.
111 The juvenile court was correct when it found that the consent to
terminate H.G.’s parental rights of the children K.D. and J.D. was not
obtained by fraud or coercion.

[915] The State maintains that Appellant’s argument that the May 18, 2018,

motion to withdraw consent for termination was untimely. However, even if this Court




finds otherwise, the Appellant’s argument fails as Appellant’s consent to terminate her
parental rights was not obtained by fraud or coercion.

[16] Appellant asserts that her consent to terminate her parental rights was
obtained by fraud or coercion. Appellant presented this argument by offering hearsay
testimony from H.G. (See infra §16).

[417] In response to Appellant’s argument on this issue, the State adopts the
district Court’s statements and reasoning in its Order regarding this issue:

H.G.’s testimony simply is not credible. It is self-serving,
was not corroborated, was based upon hearsay statements,
and in fact, contradicts the court’s earlier acknowledgment
of her consent to the termination of her parental rights to the
children.

Notably, that consent was given at a time when H.G. was
represented by counsel; that same counsel represents her in
these proceedings. All of the “statements” which H.G. now
alleges as support for her claimed “coercion” would have
been known to her at the time she addressed and signed that
consent before the court.

(Order at § 16-17). The district court recognized that “H.G. may have been emotionally
and mentally stressed over her contemplated surrender of the children.” (Order at § 17).
Acknowledging H.G.’s potential mental state, the district court Jooked to a Massachusetts
Supreme Court case. (Order at § 17). There, the court recognized:

[S]uch stresses exist, but held there is no requirement that
consents to terminate parental rights are valid only if
executed free from emotion, tensions, and pressures caused
by the situation . . . [TThat court eloquently reasoned that a
child’s welfare may call for action at variance with the
natural instincts of maternal love and affection, and
balancing the interests of the person concerned and of
society weighs strongly against construing any such
requirement.




(Order at 17 (citing In re Surrender of Minor Children, 344 Mass. 230, 181 N.E.2d 836)

(internal citations and quotations omitted)). Conclusory, regarding H.G., the district court
held that “H.G.’s testimony simply establishes that she made a voluntary choice to parent
her daughter and she consented to terminate her parental rights to the children.” (Order at
9 17). Moreover, these statements are supplemented and corroborated by Judge Hartl
Romanick’s on-the-record statements following closing arguments during the June 5, 2018,
hearing on the Motion to Withdraw Consent to Terminate:

There is an Order from Judge McCarthy where he reviewed
with . . . [H.G.], that her consent was, in fact, a consent to
termination of her parental rights in this proceeding and that
it was a validly and voluntarily given consent, and there was
no finding of fraud or coercion under that provision.

(Tr. at 34-35).

The facts of this case show that [H.G.] did not appeal the
decision of the - - regarding the termination of her parental
rights, and it wasn’t until at least nine months later that she
first wrote this Court and asked - - or indicated that she
wanted to withdraw her parental rights . . . The motion in this
case . . . was filed fairly recently.

I understand your position regarding your testimony today,
[H.G.], that you believe you were under fraud or duress, but
that’s very self-serving testimony. I was not presented any
of the Fargo proceedings, for example. I was not presented
anything except hearsay testimony, which came in without
objection, but no testimony from any of the parties that you
indicate would support your theory of fraud and duress.

So I just find that your theories are very self-serving and not
in the best interests of your children.

(Tr. at 36).
[918] Appellant’s consent, while almost certainly given in a stressful situation, is

not consent given under duress or coercion. Appellant failed to provide any reliable




evidence suggesting otherwise. Appellant’s testimony at the June 5, 2018, hearing was
full of hearsay statements, and was unmistakably self-serving. Returning the children to
the custody of H.G. would not be in the best interests of the children. Accordingly, this

Court should affirm the juvenile court’s order.




CONCLUSION

[119] For all the foregoing reasons, the State respectfully requests that this Court

affirm the Juvenile Court’s Order denying motion to withdraw consent to termination of

parental rights.
Respectfully submitted this &~ day of November, 2018.
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